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DO NOT BE CAUGHT NAPPING!
With the new insolvency laws in place, creditors should be aware of the no asset procedure (“NAP”) regime which became law on 3 December 2007.  

What the NAP means is that a person with no assets and who owes no more than $40,000 can have his or her debts wiped. In other words, a creditor can lose its right to recover its debt by the debtor being accepted into the NAP scheme.
In our view, the NAP procedure is likely to increase in popularity, as its availability becomes more widely known.  It is administered by the NZ Trustee and Insolvency Service.
Commentators are of the opinion that one way to challenge the applicability of the procedure is to demonstrate that the debtor is able to pay his or her creditors by reference to payment arrangements already in place.   That is because one of the criteria for entry into the scheme is that the debtor “does not have the means of repaying any amount towards those debts.”   

With debtors, that requires either a voluntary payment arrangement to be agreed or orders made by the Court as to repayment.   Often the response to service of proceedings is for the debtor to make payment arrangements.  Once a voluntary arrangement is agreed, this could be evidence that the debtor does have the means to repay his or her debts. Also, an order of the Court that the judgment be repaid by instalment is also evidence that the debtor does have the means to repay.  

Therefore, it is important that creditors move to get as many debtors onto repayment arrangements as soon as possible, by Court order or voluntary agreement.  Those debtors would not then fit the criteria and should not be admitted to the NAP scheme.
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