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DIRECTORS - DON’T BE CAUGHT BEING RECKLESS!
It has been never been more important than now that company directors ensure they do not act in a manner that is reckless, otherwise they could find themselves on the wrong side of the law.
A recent important case in NZ on reckless trading is Mason v Lewis, HC AK CIV 2003-404-0936. The directors in that case had traded recklessly and did not maintain proper books of account. The directors were liable to contribute $1.26 million to the liquidation.
Let delinquent directors beware

In the opening paragraph of the judgment the Judge in the Mason v Lewis case had this to say:
This case is a timely reminder of the fundamental principle of the Companies Act 1993 that company directors must take proper steps to place themselves in a position to guide and monitor the management of the company. The responsibility for governance of the company is theirs. They cannot simply treat the appointment as a sinecure and then leave to management, or their advisors, the duties of running the company and ensuring compliance with legal obligations. Let delinquent directors beware.”
The Facts

The liquidators of Global Print Strategies Limited (In Liquidation) took proceedings against the directors of that company (Mr and Mrs Lewis) for reckless trading (section 135 of the Companies Act) and failing to maintain proper books of account (sections 194 & 300 of the Companies Act).
The liquidators sought an order that the Lewis’ be personally liable under section 300 and requiring the Lewis’ to repay or contribute a sum to Global Print.

The Global Print business was set up in 1999 by a Mr Grant who encouraged the Lewis’ to invest $100,000 for 10,000 shares. The directors on set up were the Lewis’, Mrs Grant and 3 executive directors. Mr Grant managed the day to day operations of the business. Mr Grant was not appointed a director of Global Print because he said he couldn’t be a director at that point.
The business was unsuccessful and in 2000 its main customer terminated its contract with Global Print. The 3 executive directors resigned. Global Print traded on for another 2 years but never as a viable proposition. 
In the same year Mr Lewis considered resigning as a director but stayed on until Global Print went into voluntary liquidation in 2002 with debts of over $2 million which Global Print could not pay.
Mr Grant was a fraudster which contributed to the failure of the business. Mr Lewis found out about this at the end of 2001. 
At no stage were proper accounting records kept as required under the Companies Act and hence the directors would not have been able, at any given time, to assess the businesses financial position with any level of accuracy. 
There were indications that the company was insolvent whilst trading but the directors did nothing. They did however take control of the company after they became aware of the fraud.

To little to late

By then of course it was too late to try and save the business.
The directors had not idea as to what their duties and responsibilities were as directors and did not take the necessary steps in face of the company’s demise.

The Court of Appeal (in an earlier hearing) observed that Mr and Mrs Lewis “were two of three directors in a company which they permitted effectively to be under the control of Mr Grant.”

The demise of the Sleeping Director

The judge in the High Court hearing made the following comments:
The Lewises…..frankly acknowledged that they were financially illiterate and unable to read and understand balance sheets, profit and loss statements and financial projections, and that they relied on their accountant….to advise them. When business and investment dried up, losses rose alarmingly, but the Lewises did nothing other than rely on Mr Grant. They were misled by his lies about current business and future prospects, but they could not blame Mr Grant entirely. The Lewises had available to them statements of future cashflow requirements which showed the need for revenues in the order of hundreds and thousands of dollars per month in order for [the company] to make a monthly bottom line profit. Even more would be required if past losses were to be recovered”
And as the Court of Appeal pointed out “the days of sleeping directors with merely an investment interest are long gone.”
The Lesson
Directors must take an active role and therefore need to be aware of their duties as a director of a company. These duties are contained in section 131 to 138 of the Companies Act.
In this current economic climate we will see more and more actions being taken against directors. 

In effect, a sleeping director stays asleep until his or her duties are put under the microscope if the company is placed in liquidation.
If you are a director get professional advice if you are unsure of your duties.
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