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THE NEW PROPERTY LAW ACT – TRAPS FOR THE UNWARY
As you may know the new Property Law Act 2007 ("PLA") came into force on 1 January 2008. 

The PLA also covers enforcement of securities over property.  Property captures not only land but other property. "Property" is defined as including "everything that is capable of being owned, whether it is real or personal property, and whether it is tangible or intangible property" [emphasis added]. 
 

This means that anyone who has a security interest (under the Personal Property Securities Act 1999 ("PPSA")) over any personal property of a debtor will be impacted by the new law. The main effect of the new law means that if a financier (for example) has a security interest over the goods of a "business" debtor, the financier should follow the procedure set out in the PLA before it exercises it rights in relation to those goods. 

The new rules do not apply to "consumer goods" as the procedure relating to pre and post possession of consumer goods is still governed by the Credit (Repossession) Act 1997.

Some of the new rules will not apply in certain circumstances, for example, if the property consists of inventory then the notice provisions in the PLA will not apply.
The new rules apply whether of not the relevant security agreement was entered into before, on or after 1 January 2008.
 

Business debtors are also given certain rights before the goods are sold.

 

The provisions also apply to receivers.

 

The PLA also implies certain terms into any security agreement over goods which are used for business purposes.

 

There will be some consequential changes to standard security agreements (one change relates to a change in Part 9 (Enforcement) of the PPSA).
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