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I OWN A LEAKY APARTMENT & DON’T AGREE WITH THE BODY CORPORATE
Scenario  

□
I own a leaky apartment which is in a complex of 20 apartments.  The Body Corporate said repair that the repairs would cost around $1.5 million. I think the repair cost is far too expensive and that the extent of the problem is not that bad.  Do I have a remedy? 
The position
□
There is a remedy available to you.  Under the Unit Titles Act, you are able to ask the Court to declare any resolution the Body Corporate passes to be of no effect.  However, this is not an easy application to succeed on.  

□
To succeed, you will have to convince the Court that any resolution passed is “inequitable” to you as a minority owner.  That means that the resolution would have to be “materially unfair” or “unjust”.  The Court can look at a broad range of things, including the effect of the resolution on you and the other owners, the procedure by which the resolution was passed by the Body Corporate and the consequences of declaring the resolution of no effect.

□
First, you must show to the Court that you voted against the resolution or did not consent to it.  That is the starting point.  So, abstaining from the vote is probably not enough.

□
Then, the Court has to balance up everyone’s rights in the Body Corporate and that includes the rights of the majority that voted for the resolutions.  Questions of fairness arise.  The Judge has wide powers to determine such issues.

□
Thirdly, you should keep in mind that the Body Corporate has an obligation under the Act to ensure that the common property of the apartment building is kept in a state of good repair.  So it is under an obligation to repair the building.  The question will be whether what is proposed is reasonable and supported by the evidence of suitably qualified experts.  It would be fair to say that the Courts currently lean towards supporting the resolutions passed.  It is concerned that the Body Corporate not be prevented from carrying out its duties under the Act.  
□
As the issues are complex, you should seek legal advice.  Overall, the Court is looking to see what is fair and reasonable.  It is likely that you will need the support of an expert building consultant to assist you in your case.  

□
In the first instance, you should raise these concerns with the Body Corporate and see if you can get some satisfaction of your concerns.  If not, then Court action may be your only option.  
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