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IS IT MY FAULT THAT MY HOME IS LEAKY! 
Scenario  

□
I am a claimant in a WHRS claim. My home was purchased in 2000.  I have joined the builder, the developer and the Council as respondents.  In the response to my claims, the respondents have stated that I was “contributory negligent” when I purchased my home because I did not get a pre-purchase inspection report from a building expert.   What does this mean?  Will it affect my claim?  
The position
□
The respondents are saying  is that you should have taken more care when purchasing your home and that, because you didn’t take sufficient care, you should bear some of the blame for the losses.  The Contributory Negligence Act provides that where someone suffers damage partly as a result of their own fault and partly as a result of the fault of others, the Court (or WHRS Adjudicator) is entitled to reduce the damages recoverable to an extent that the Court or Adjudicator thinks is just and equitable having regard to the claimant’s share in the responsibility for the loss.
□
Put simply, the law recognises that claimants can at times contribute to the situation they find themselves in by being careless.  In such cases, the damages can be reduced to reflect that.  Contributory negligence is not a defence to a claim, it is a way for the respondents, if they are found liable, to reduce the amount of their exposure to claimants in damages.  They must show that the claimants’ conduct caused some of the damage claimed.  

□
In the leaky home area, the most common arguments raised are that claimants did not obtain pre-purchase inspections of their homes before settlement (so that they would not have purchased had they known the true state of the home) or failed to adequately maintain their homes (so that the damage has become worse than it would have been had it been properly maintained).  

□
Despite initial reluctance, WHRS Adjudicators are now accepting, in suitable cases, that the leaky home issue has become so widespread and well-known that purchasers should consider obtaining pre-purchase inspection reports of plaster-type houses.  Similarly, claimants are being held obliged to maintain their homes, just as any “reasonably prudent homeowner” would.  As with many legal issues, drawing the line is difficult and must be considered in each case.

□
In a case our firm was involved in 2006 the Adjudicator held that in 2003 a “reasonably prudent purchaser” of a plastered house would have been aware of publicity surrounding plaster houses and should have obtained a pre-purchase inspection.  So Adjudicators are coming around to accept that such reports should be obtained, particularly where there is any reason to suggest that an issue of weathertightness exists.

□
You should be aware that the Adjudicator will examine the surrounding circumstances very carefully in deciding if anything you did or did not do caused any of the losses you complain of.  If the Adjudicator decides that you should have obtained a pre-purchase report, then it is possible that your damages may be reduced.  

□
The highest award in leaky homes cases, not involving unique facts, is a reduction of 66% in the amount awarded.  It would pay to look very carefully at the details of the negligence the respondents point to and take advice.  A finding of contributory negligence can significantly affect your recovery in the claim.  
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