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LEAKY HOME MEDIATION VERSUS ADJUDICATION?
Scenario

□
I am a claimant in a WHT claim.  The claim is proceeding to adjudication  but the suggestion has been made that I go to mediation. What is a mediation? How is it different to an adjudication?  Should I agree to mediate?  
What is a mediation?
□
A mediation is essentially a private facilitated negotiation.  It is a private meeting of the parties to the claim separate to an adjudication where the objective is to settle the claim without the need for a full, formal, adjudication.  The procedure is “without prejudice” which means basically that you can discuss the issues and the case openly and any admissions that you make – for example that you would take 75% of the amount of the claim to settle – cannot be raised in front of the adjudicator at any later hearing.  The idea of the mediation process is that admissions are protected from later disclosure so that the parties can be open with each other and negotiate without the fear that such admissions can be used against them later.  There are some strategic issues surrounding this that your legal advisor can advise you on.
Where is the mediation held?
□
The mediation will be carried out by the WHT at its offices.  The WHT provides a professional mediator who will be trained in facilitating a discussion amongst all those present.  The WHT provides the mediator at no cost to the parties.  The Adjudicator in control of your claim will not be involved.  

How is the mediation carried out?
□
While the procedure of a mediation is totally within the control of the parties, they generally proceed in a similar way.  First, the mediator explains the process.  Then the claimants outline their claim to the other parties.  This will usually involve input from the claimants’ expert(s) and a reasonably detailed explanation of what went wrong with the property, what was required to fix it and who the claimants say the liable parties are and why.

□
Then the respondents have their opportunity to comment on the claims against them.  They will look to critique the allegations of the faults, who is responsible for them and the costs to fix the identified problems.  The respondents will also look to persuade the claimants that other respondents are totally or significantly liable for the damage, not them.

□
The respondents will also ask questions both of you and your experts.  The discussions are usually pretty wide ranging at this stage.  Not surprisingly, their objective is to impress on you that “there are two sides to every story” and that success at the adjudication cannot be guaranteed.

□
Once that process has gone on for a while and everyone has “had their say”, then the mediator will usually move the discussion to an identification of what the issues are and what further information or discussion is required to move to resolve the issues.  That is an opportunity to identify areas where your claim is strong and where there are real issues about the claim.

□
Often after that discussion has occurred, you will have a reasonable idea of what the respondents think about the claim and their own respective contribution to the problems.  

□
At this time, it is common for the respondents to have some time to themselves to discuss issues.  You will probably be asked to leave the room.  The respondents then have an opportunity to discuss the case among themselves without the claimants being there.  This is generally a productive phase of the mediation, as the respondents can then be a little more open with each other about the real issues and concerns.

□
This discussion always includes debate among the respondents about who is most and least responsible for the problems that have brought the claim to the WHT.  They will also discuss how much they individually and collectively would be prepared to pay to resolve the case without a full adjudication hearing.  The mediator will be assisting the exploration of the factual issues in dispute and the respondents’ respective liability to the claim.  This phase of the mediation can take many hours.  

□
Once the respondents have reached some decisions on their view of the case, then often you will be asked back to the mediation and the respondents will explain to you their views on the case and its strengths and weaknesses.  Obviously, they will be eager to emphasise the weaknesses.  

□
This is where your legal advisor can assist you to understand the way the defences are being put and to advise you on what truly are areas of risk and areas of strength and to evaluate any offer received.  

□
At the end of the explanation, the respondents may then put an offer to you or may ask you to leave the room again so that they can prepare a proposal to you.  Alternatively, an offer may just be put to you there and then.

□
At this stage of the mediation, the negotiation begins.  Your lawyer will have explained to you the numerous factors that go into assessing any offer.

□
From here, hopefully you will be able to reach a point where an offer is agreed.  If this happens, then a formal settlement agreement will be drafted by the lawyers.  That document records the terms of any agreement, including how much is being paid and who is paying what.  Importantly, it will also record that the payments once made will mean the end of the case.

□
The idea of the settlement agreement is that a “full and final” settlement is reached.  In other words, the dispute will be over.  For this reason, the drafting of the settlement agreement is a very important part of the process.  It is important to make sure that the settlement covers only the disputes that are intended to be settled and that it covers what happens if one or other of the parties doesn’t comply with the settlement.  An example is failing to pay their share of the settlement fund.

□
Hopefully, you will get a settlement at the mediation.  By far the greater majority of cases that are mediated are settled.

What if the mediation does not work for me?
□
If you don’t reach a settlement, then the WHT will advance your case to a full adjudication.  That is the formal hearing of your claim.  It is akin to a trial in Court.  Witnesses are called and are cross-examined.  Legal submissions are made to the Adjudicator.  The Adjudicator makes a final binding ruling on the claim.  You have no control over the content of the final decision.  It is imposed on you by the process.

Some advantages of  mediation (& some disadvantages)
□
So a mediation should be seen as a cost effective way to resolve the case without the costs and uncertainty that accompany a full hearing.  A mediation can allow the parties to creatively resolve disputes and agree methods of payment of amounts due that an adjudication simply cannot.  

□
You should think seriously about participating in the mediation process.  It does work in resolving cases in a way that meets more of the parties’ needs than does adjudication.

□
Be aware though, it is a long process and emotionally very draining.  Mediations can go all day and long into the night.  It is quite common for the lawyers to be drafting the settlement documentation at 2 am!!  

□
Before you agree to mediate, you will need to have a clear idea in your mind what the strong and weak points of your case are and what amounts you would accept to settle the case.  There is little point in insisting on 100% recovery when the parties have identified areas where you may not succeed or areas where the law simply done not provide a remedy.  

□
It will be inevitable that the respondents will want to have you accept something less than a full recovery – otherwise, from their viewpoint there is little advantage in settling.  They may as well go to a hearing.  You will need to be negotiable and be prepared to accept less then you want to get a settlement on the day.  

Be prepared!
□
Make sure that you take everything that you will need during the day with you.  Examples here include any medications that you may need.  It is a good idea to take some food and drink with you.  Although there will be drinks at the WHT, often the local restaurants will be closed or it will simply not be convenient to go off and eat somewhere.  

□
If you are a claimant, it cannot hurt to take a book or something to do as well, as some the discussion/argument between the respondents at some mediations can take hours and you will have little else to do other than wait.
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