
[image: image1]
[image: image2.png]cogswell+jaduram
Lawyers

Level 8, Wyndham Towers
38 Wyndham Street, Auckland

PO Box 6343, Wellesley Street
Auckland 1141, New Zealand

T +64 9 368 7060
F +64 9 368 7063




IT LEAKS! CAN I GET OUT OF MY AGREEMENT TO PURCHASE?
Scenario

□
I paid a deposit on a new apartment “off the plans” 1 year ago.  The building is now complete and am about to settle the purchase.  However, I have just learnt that the car park is leaking.  I would like to know where I stand legally.  Can we be forced to settle on this contract or can we cancel it?  
A common problem

□
This issue that is faced by numerous “off the plan” purchasers.  Often the question is raised in relation to apartments that are hyped up as “top quality”, “exclusive” and so on, but the final product delivered falls way short of expectation.  Cheap building materials or methods are used that are far different to what was promised.  

The starting point

□
The starting point is that you are bound by the contract to settle.  The exception is that if what you are delivered is so substantially different from what you bargained for, there is a possibility that you can cancel the contract.  There are two routes to this outcome.  One is by an argument under a statute called the Contractual Remedies Act that the developer has breached the contract under which you agreed to purchase the apartment and that the effect of that breach is so severe that you should not be required to settle.  

□
The other way is by relying on the Fair Trading Act.  This Act prevents parties “in trade” from engaging in conduct that is misleading or deceptive.  This Act could apply depending on what representations were made to you about the apartment you were looking at.  Were you promised a silk purse and given a sow’s ear?  Is a laminate bench top the same as Italian marble?  This Act gives the Court wide power in suitable cases to cancel the contract or change its terms.
A cautionary note

□
A word of caution.  It is a very serious matter to cancel a contract like this.  You must take legal advice.  Often, developers use their own form of contract which is significantly different from the “standard” sale and purchase agreement.  These contracts can include quite onerous terms that benefit the developer and leave purchasers in a vulnerable position.  Such contracts often allow the developers wide powers to change quite significant aspects of the proposed apartment.  That contract is the starting point.

□
You will need to have your lawyer consider all the material that led you to enter into this contract.  That includes all marketing material.  Also, if you are able, you need to get an idea of how bad the water leaking problem is.  A minor leak that is capable of being fixed reasonably easily will probably not let you cancel.  Conversely, a major leak that is difficult to fix and that may lead to other problems down the track may.  If possible, you should get expert advice on this from a building consultant and/or a valuer.

□
The right to cancel ultimately turns on the Judge agreeing that there was misleading conduct or a sufficiently serious breach.  This is a matter of degree and is notoriously difficult for lawyers to determine.  There is real risk for you in cancelling.  Getting it wrong means that you have yourself breached the contract.  Then you may become liable to pay the developers’ legal and other costs and interest for late settlement, but still end up having to settle.  This is particularly so in a falling market such as ours currently where purchasers are few and far between.  Developers will not easily let you out of the contract as they may struggle to find a new purchaser.  

Sue for damages after settlement?
□
You are always entitled to settle the sale contract and then sue for damages, relying on the same breaches that you considered when deciding whether to settle or not.  That may not be attractive to you because it means that you have to settle (and pay the purchase price) and then conduct a Court case against the developer and any other liable parties.  Obviously, that is expensive and time consuming.  

□
The issues are very complex and you must promptly take good legal advice.
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